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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties 

by no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any party 

from arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 

608-1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 

The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 

the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 

for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC14-02096 
CASE NAME: CARPENTER VS. ANDERSON 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY SEAN ANDERSON D.D.S. 
* TENTATIVE RULING: * 
 
The matter is vacated pursuant to the request of the parties. 

  

 2.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION FOR ORDER PERMITTING FILING 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
The motion to file the first amended complaint is granted. 

  

 3.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARCY WONG & DONN LOGAN ARCHITECTS 
* TENTATIVE RULING: * 
 

Defendant Marcy Wong & Donn Logan Architects’ motion for summary judgment 

is granted. 

Plaintiff Marin Community Collect District has sued the Architects for breach of contract 

and negligence. The main issue is whether the two or four year statute of limitations applies to 
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these claims. If the two year statute of limitations applies then the claims are barred, unless 

equitable estoppel or tolling applies. If the four year statute of limitations applies then the claims 

are timely and may proceed.  

Statute of Limitations: 2 vs. 4 years 

The key issue here is whether the two year statute of limitations applies under CCP 

§339(1) or the four year state of limitations applies under CCP §337(1). The two year limit 

applies to claims for negligence, while the four year limit applies to claims for breach of contract.  

When deciding which statute of limitations applies to a particular claim, courts must 

decide what is the gravamen of the claim. (See, Roger E. Smith v. SHN Consulting Engineers & 

Geologists (2001) 89 Cal.App.4th 638, 642-643 [two year statute applied against architect on 

breach of contract claim because the architect’s liability primarily arose out of its duty of care at 

law rather than any written agreement]; De Mirjian v. Ideal Heating Corp. (1949) 91 Cal.App.2d 

905, 907, 910 [tort limitations period applied because even though the relationship between 

plaintiffs and defendant was created by a written lease contract, but defendant’s duty to exercise 

reasonable care (negligent storage of chemicals caused a fire), and to respond in damages for a 

failure to do so, were imposed by force of law, independent of any contract or the terms 

thereof”]; L.B. Laboratories, Inc. v. Mitchell (1952) 39 Cal.2d 56, 62-63 [four year statute of 

limitation only applies where the breach amount to a complete failure to achieve a specific result 

promised in the written agreement (file taxes for plaintiff), rather than the breach of a general 

obligation to exercise due care].) 

“In determining whether an action is on the contract or in tort, we deem it correct to say 

that it is the nature of the grievance rather than the form of the pleadings that determines the 

character of the action. If the complaint states a cause of action in tort, and it appears that this is 

the gravamen of the complaint, the nature of the action is not changed by allegations in regard 

to the existence of or breach of a contract. In other words, it is the object of the action, rather 

than the theory upon which recovery is sought that is controlling [Citations.]” (Automobile Ins. 

Co. v. Union Oil Co. (1948) 85 Cal.App.2d 302, 306; see also, Little v. Speckert (1959) 170 

Cal.App.2d 725, 727.)  

“It has been well established in this state that if the cause of action arises from a breach 

of a promise set forth in the contract, the action is ex contractu but if it arises from a breach of 

duty growing out of the contract it is ex delicto.” (Little, supra, 170 Cal.App.2d at 727.) Thus, 

where the complaint is one which essentially claims that there was a failure to utilize reasonable 

care or negligence is alleged or claimed, the statute of limitations should be two years whether 

the theory is based in tort or breach of contract. (See, L. B. Laboratories, supra, 39 Cal.2d at 62; 

Voth v. Wasco Public Util. Dist. (1976) 56 Cal.App.3d 353, 356-57.) 

Here, the claims remaining in this case relate to mechanical system issues at the Fine 

Arts Building. (The Architects’ Ex. L at 4:8-6:3 and Lefler Decl. ¶¶ 1-5.) The Architects argue 

that these claims are ones based on negligence, while the District argues they are breach of 

contract claims.  
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The Architects provided discovery responses from the District that explain the various 

mechanical system issues. (The Architects’ Ex. L .) District’s expert, Lefler, also explains the 

various issues with the mechanical systems and provided a summary of the relevant clauses in 

the parties’ agreement. (Lefler Decl.) The Court has reviewed this evidence and considered it as 

to each of problems with the mechanical system. As explained below, the gravamen of each of 

the problems claimed by the District is negligence (ex delicto), and not breaches of the contract 

(ex contractu). 

(1) Mechanical room maintenance clearance in rooms 135 and 204. 

The District argues that sections 1.3.4, 6.3, 7.2, 7.3, and 20.3 of the parties’ agreement 

were breached because the design did not provide for the required maintenance and electrical 

code clearances for the pumps, air handling unit and large exhaust fan. And because the air 

compressor was not coordinated with the other equipment in the room. The District also argues 

that sections 2.2.1, 2.2.16, 2.3.1, 5.4, 5.4.3, 6.2.1 and 8.8.1 were breached because the design 

work in the mechanical room was not coordinated between the architectural and mechanical 

drawing and it was not constructed as designed. And because a lack of section views of the 

room led to installation problems and the design team did not adequately address the 

contractors’ requests for clarification of the design layout. (Lefler Decl. ¶5 at 2:11-3:9; 5:9-8:9.)  

Essentially what the District complains about here is that things were not all done 

perfectly. Thus, the main problem that the District has here are based on negligent conduct by 

the Architects.  

(2) High noise level in the ceramics yard and sculpture room 122. 

The District argues that sections 2.2.1, 2.2.16, 2.3.1, 3.4 and 4.3.1 were breached 

because the architect, acoustical engineer and mechanical engineer failed to coordinate and 

accommodate the District’s acoustical requirements. (Lefler Decl. ¶5 at 3:10-4:10; 5:9-8:9.) 

The claim here is a failure of the Architects and the engineers to coordinate and 

accommodate the District’s acoustical requirements. If there was a complete lack of 

coordination then this would be a breach of the contract, however, the District does not offer any 

evidence to suggest that the Architects failed to coordinate with the engineers altogether. Rather 

it seems that there was insufficient coordination between the Architects and the engineers as to 

some of the acoustical issues, which is a primarily a negligence claim.  

(3) Problems with the slurry room exhaust based on the failure to design a dust 
collection system that met the District’s needs.  

The District argues that sections  2.2.1, 2.2.16, 2.3.1, 3.4 and 4.3.1 were breached the 

architect and the mechanical engineer failed to design a dust collection system that met the 

District’s needs. (Lefler Decl. ¶5 at 3:17-25; 5:9-8:9.)  

The failure to design a dust collection system that meets the District’s needs is a claim 

based upon negligent conduct.  

(4) Problems with the water heater in the painting studio.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   12/03/18 

 
 

- 4 - 

The District argues that sections 3.4, 4.3.1, 5.4, 5.4.3, 6.2.1 and 8.8.1 were breached 

because the water heater on the plumbing drawings was undersized. The District also argues 

that sections 2.2.1, 2.2.16, 2.3.1. 6.3, 7.2, 7.3 and 20.3 were breached because the mechanical 

engineer and the electrical engineer failed to coordinate the proper electrical equipment for the 

water heater. (Lefler Decl. ¶5 at 4:11-17; 5:9-8:9.)  

The undersized water heater is another example of negligent conduct as the drawings 

failed to include an appropriately sized water heater. As to the failure to have the engineers 

coordinate, this is a similar issue to the noise level in the ceramics yard and sculpture room 122. 

The evidence does not show that there was a complete lack of coordination among the 

engineers. Rather it seems that coordination was lacking on this particular issue, but not as to 

the entire project. Thus, the claim here is one for negligence.  

(5) Poor design of the HVAC system in painting studio 310.  

The District argues that sections 3.4, 4.3.1, 5.4, 5.4.3 and 6.2.1 were breached because 

of the bad ventilation design for the painting studio. (Lefler Decl. ¶5 at 4:18-26; 5:9-8:9.)  

The poor design of a HVAC system is a claim based upon negligent conduct.  

(6) Design issues with the dust and fume collection systems.  

The District argues that sections 3.4, 4.3.1, 5.4, 5.4.3, 6.2.1 and 8.8.1 were breached 

because there are numerous custom designed hoods in the dust collection system that are 

ineffective at controlling dust and smoke. (Lefler Decl. ¶5 at 5:1-8; 5:9-8:9.)  

The design problems with the dust and fume collection systems are claims based upon 

negligent conduct.  

Thus, the gravamen of each of these claims is negligent conduct by the Architects and 

therefore, the proper statute of limitations is two years.  

The District relies on the declaration of expert Lefler to support its argument that the 

Architects breached the parties’ agreement. The Architects’ objection to Lefler’s declaration is 

well taken as to Lefler’s statement that there were breaches of the contract. Whether there was 

a breach of contract is a legal conclusion and Lefler may not offer his opinion on that issue. 

However, Lefler is a professional engineer and may offer his opinion on the problems with the 

mechanical system and what caused these problems. (See Evidentiary Matters section below.)  

The Architects have presented evidence that the District was aware (or should have 

been aware) of the problems with the mechanical system by October 2011. At the District’s 

Board of Trustees’ meeting on October 18, 2011, Professors Abright and Wagner spoke about 

the problems with the Fine Arts Building. Abright stated that “All systems, plumbing, electrical, 

ventilation and mechanical are now suspect and must be checked by a qualified agent…. to 

ensure that they meet the current standards for public use. If such an inspection is made I think 

you will find that we have grounds for a lawsuit and can make the Architects and Swinerton 

management pay to correct their mistakes.” (The Architects’ Ex. D at 45:21-48:4 (Abright depo.); 

see also, Ex. C at 51:9-54:21 (Wanger depo.) and Exs. J, K and M.) Earlier in 2011, there were 

other complaints about mechanical issues at the building and the facility started meeting weekly 
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to discuss problems with the building with individuals from the college and the construction 

team. (The Architects’ Ex. C at 22:5-23:24, 43:21-25 (Wanger depo.); Ex. D at 30:8-31:15; 

37:23-39:21 (Abright depo.); Ex. F at 36:14-18; 49:6-50:13 (Dunn depo.) and Exs. A, G and H.)  

The Court finds that this evidence was sufficient to put the District on notice about 

problems with the mechanical systems. And therefore, the statute of limitations began to run in 

October 2011. Thus, in order for the claims to be timely, they must have been filed by October 

2013. This case was initiated on March 24, 2014. (The Architects’ Ex. N.) Therefore, the claims 

are not timely unless equitable tolling or estoppel applies.  

Equitable Tolling and Estoppel 

The District argues that even if the two years statute of limitations applies, equitable 

tolling or estoppel should apply.  

“Equitable tolling and equitable estoppel are distinct doctrines. ‘ “ ‘Tolling, strictly 

speaking, is concerned with the point at which the limitations period begins to run and with the 

circumstances in which the running of the limitations period may be suspended. … Equitable 

estoppel, however, … comes into play only after the limitations period has run and addresses … 

the circumstances in which a party will be estopped from asserting the statute of limitations as a 

defense to an admittedly untimely action because his conduct has induced another into 

forbearing suit within the applicable limitations period. [Equitable estoppel] is wholly independent 

of the limitations period itself and takes its life … from the equitable principle that no man [may] 

profit from his own wrongdoing in a court of justice.” ’ [Citations.] ” (Lantzy v. Centex Homes 

(2003) 31 Cal.4th 363, 383.) 

Here, the District’s primary argument is one based upon equitable tolling. The District 

argues that the statute of limitations should be tolled in 2011 up until the end of the close-out 

period July 2012.  

“The doctrine of equitable tolling is a rule of procedure adopted by the courts and 

operates independently of the Code of Civil Procedure. [Citation.]… ‘[A]pplication of the doctrine 

of equitable tolling requires timely notice, and lack of prejudice, to the defendant, and 

reasonable and good faith conduct on the part of the plaintiff.’ [Citations.]” (Mills v. Forestex Co. 

(2003) 108 Cal.App.4th 625, 650.) Equitable tolling can only suspend the running of a 

statute of limitations; once the statute has run equitable rolling cannot be used to revive it. 

(Id. at 651-652.)  

The District has not presented evidence that its conduct was reasonable. The District’s 

evidence shows that at various times during the close-out period (January 2011 to July 2012), 

the Architects represented that their designs were proper and the mechanical systems were 

functioning properly. (See, the District’s Exs A and B (Coon decl.); Ex. C at 37:19-47:1, 64:21-

66:4, 69:21-70:13, 71:12-25, 72:8-73:21, 76:12-78:24 and exs. 32, 33, 35, 40 (Royle depo); Ex. 

D at 39:23-43:22, 34:3-35:8 and exs. 34, 40 (Logan depo.); and Ex. E (Blaevoet depo.) at 25:20-

26:13, 26:10-12, 27:15-19, 28:22-29:3, 39:4-40:13, 41:13-23, 47:10-49:11.) The District’s 

superintendent/president stated that he relied on these representations by the Architects. 

(Coon Decl. ¶6.) However, there is no explanation for why it was reasonable to rely on these 
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representations given the complaints made throughout 2011 and the fact that Architects kept 

claiming things were done correctly on the building. In addition, the District has not presented 

evidence that there was a lack of prejudice to the Architects.  

The District also relies on the fact that they hired GLUMAC, a third party Commissioning 

Authority, to review the project and that GLUMAC did not issue their final report until April 2012. 

(Coon Decl. and Ex. A.) However, the GLUMAC report was not prepared by the Architects and 

the District does not explain why equitable tolling should apply to its claims against the 

Architects based upon the conduct of a third party.  

The District’s reliance on Southern California Enterprises, Inc. v. D. N. & E. Walter & Co. 

(1947) 78 Cal.App.2d 750, 755 is misplaced. There the court stated that a the statute of 

limitations in breach of warranty claim can be tolled “as long as the vendor claims that the defect 

in the article can be remedied and he is attempting to correct the error.” (Id. at 755; see also, 

Cardinal Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 133-134.) The 

District has not explained why a rule related to the sale of goods should apply here.  

Thus, the District has not shown that there is a triable issue as to whether equitable 

tolling may apply in this case.  

The District also argues that equitable estoppel should apply, however, the timeline for 

applying equitable estoppel does not make sense in this case. And in any event, equitable 

estoppel does not apply here.  

In order for equitable estoppel to apply, the District must show four elements: “ ‘(1) the 

party to be estopped must be apprised of the facts; (2) he must intend that his conduct be acted 

upon, or must so act that the party asserting the estoppel had a right to believe it was so 

intended; (3) the other party must be ignorant of the true state of facts; and (4) he must rely 

upon the conduct to his injury. [Citations.]’ [Citations.]” (Mills, supra, 108 Cal.App.4th at 655.) “ ‘ 

“To create an equitable estoppel, ‘it is enough if the party has been induced to refrain from using 

such means or taking such action as lay in his power, by which he might have retrieved his 

position and saved himself from loss.’ [Citation.]” [Citation.] [¶] In the usual case, estoppel is a 

question of fact to be resolved by the trier of facts. However, when “the facts are undisputed, the 

existence of an estoppel is a question of law.” [Citation.]’ [Citation.]” (Id. at 652.) 

Here, the District has not presented evidence that shows each element of equitable 

estoppel has been met. As an example, the District has not shown that it was ignorant of the 

true facts. 

Evidentiary Matters 

The  Architects’ requests for judicial notice (exs. M to X) included with its moving papers 

are granted as the requests are proper and unopposed.  

The  District’s request for judicial notice (ex. G) is granted as the request is proper 

and unopposed. 

The  Architects’ requests for judicial notice included with its reply papers is denied. The 

Court could take judicial notice of the fact that the District filed two malpractice lawsuits against 
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its former attorney, however, the Court will not take judicial notice of the truth of the matters 

alleged in those complaints. The fact that the District filed two malpractice lawsuits against its 

former attorney is irrelevant to the issues in this case.  

The District’s objection to the declaration of Roy Stutzman submitted with a reply on 

August 7, 2017 is overruled. The Court notes that it would have been preferable to include a 

copy of this declaration with the District’s exhibits rather than have the Court search through the 

multiple volumes in this case to locate this declaration. 

The Court rules on the Architects’ objections to evidence as follows: 

Coon Declaration 

1. Overruled.  

2. Overruled.  

3. Overruled.  

Lefler Declaration 

4. Sustained as to Lefler’s statement that the Architects’ conduct breached the written 
agreement. That is an improper legal conclusion. Otherwise overruled.  

5. Overruled.  

6. Sustained as to Lefler’s statement that the Architects’ conduct breached the written 
agreement. That is an improper legal conclusion. Otherwise overruled.  

Exhibits  

7. Overruled.  

8. Overruled.  

9. Overruled.  

10. Overruled.  

11. Overruled.  

12. Overruled.  

13. Overruled.  

14. Overruled.  

15. Overruled. 
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 4.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR SANCTIONS FOR FAILURE TO PROVIDE RESPONSES 
FILED BY MICHAEL BANNOUT M.D. 
* TENTATIVE RULING: * 
 
No opposition has been filed. The Court has reviewed Defendant’s Separate Statement of Items 
in Dispute filed October 26, 2018 in support of the Motion for Sanctions filed September 13, 
2018.  The Motion is granted as follows: 
 
Plaintiff is precluded from introducing or moving into evidence at trial any documents that 
Plaintiff failed to produce on or before August 22, 2018 pursuant to the Court’s order issued on 
July 23, 2018. 
 
Plaintiff shall pay monetary sanctions to Defendant’s counsel in the amount of $1950 on or 
before December 28, 2018. 

  

 5.  TIME:  9:00   CASE#: MSC18-00046 
CASE NAME: MELERO VS. HYATT HOUSE 
HEARING ON MOTION TO VACATE DISMISSAL 
FILED BY SANDRA MELERO, MADELYN MORILLO 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion to vacate the dismissal is granted. 

  

 6.  TIME:  9:00   CASE#: MSC18-00336 
CASE NAME: NORMA IFRAZ VS. GILMER PACAHUAL 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT-IN-INTERVENTION 
FILED BY GALLAGHER BASSETT SERVICES 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion for leave to file a Complaint-In-Intervention is granted 
as prayed. 
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 7.  TIME:  9:00   CASE#: MSC18-00416 
CASE NAME: CYRUS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAMS 
* TENTATIVE RULING: * 
 

The court rules as follows on the motion to strike filed by defendants YMCA of the East 
Bay and Pamela Williams: 

 
1. Denied.  The court already denied this request.  It should not have been brought 

again.  The cited language in paragraph 33 of the Second Amended Complaint 
(“SAC”) appears in the cause of action for battery alleged by plaintiff Cyrus G. solely 
against defendant Voss.  Punitive damages are properly alleged against defendant 
Voss in this cause of action for battery.   

 
2. Denied.  The SAC alleges continuous concealment of abuse for over a year, and 

knowledge of and participation in the concealment by a managing agent, Pamela 
Williams.  It also alleges ratification.   

 
3. Denied.  The request for punitive damages in the prayer is supported by the factual 

allegations in the SAC. 

  

 8.  TIME:  9:00   CASE#: MSC18-00416 
CASE NAME: CYRUS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY YMCA OF THE EAST BAY, PAMELA WILLIAMS 
* TENTATIVE RULING: * 
 
 The demurrer filed by defendants YMCA of the East Bay (“YMCA”) and Pamela Williams 
to plaintiffs’ Second Amended Complaint (“SAC”) is overruled.  Defendants shall file and serve 
their Answer on or before December 17, 2018. 
 
 The court having already overruled defendants’ demurrer to various causes of action in 
the First Amended Complaint, defendants’ current demurrer is addressed to only the Sixth and 
Seventh Causes of Action of the SAC.   
 

Sixth Cause of Action, Intentional Infliction of Emotional Distress 
 
The court overruled defendants’ previous demurrer to this cause of action.  The current 

demurrer is based on the same grounds.  Accordingly, the demurrer to this cause of action 
is overruled.   
 

Further, the court’s order on the previous demurrer said defendants were not to demur to 
“causes of action previously adjudicated.”  (See Ex. A to Purtell Decl.)   

 
Finally, the SAC added allegations to this cause of action, which further strengthen it 
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from attack.  (See SAC, ¶ 14, 44.)  Whether plaintiffs can prove the allegations of this cause of 
action is for summary judgment or trial. 
 

Seventh Cause of Action, Intentional Concealment 
 
The demurrer to this cause of action is overruled.   
 
The court’s order on the previous demurrer found various deficiencies in this cause of 

action.  It said, “the FAC fails to allege what action defendants intended to induce plaintiff Taylor 
to take through this concealment or specifically how it damaged plaintiff Taylor.  The FAC 
alleges that plaintiff Taylor would have immediately removed plaintiff Cyrus G. from the 
premises had she been informed, but it fails to allege when she did remove him; how long he 
remained at the premises after the facts should have been disclosed; when she was told, or 
discovered, the true facts; and what happened to Cyrus if anything between August 3, 2016 and 
when plaintiff Taylor discovered the abuse or removed him.  It also fails to allege how plaintiff 
Taylor could have been damaged emotionally by an incident of which she was unaware or how, 
for example, she was any more damaged by the incident by discovering it days after it occurred 
as opposed to immediately.” 

 
Plaintiffs have now addressed nearly all these points.  The SAC alleges concealment 

between April 20, 2015 and August 3, 2016 of abuse by Voss and concealment between 
August 3, 2016 and August 5, 2016 of the incident in which Voss is alleged to have thrown 
plaintiff Cyrus G. into a bookcase.  It alleges the concealment occurred through failure to 
disclose the abuse to plaintiff Taylor and to the State of California.  It alleges that plaintiff Taylor 
discovered all the abuse on August 5, 2016 and that she immediately removed plaintiff Cyrus G. 
from the facility.  It alleges defendants concealed the abuse so plaintiff Taylor would continue to 
pay defendant YMCA for the privilege of leaving plaintiff Cyrus G. at the facility.  It alleges that 
plaintiff Cyrus G. suffered additional abuse after each period of concealment, including the 
concealment of the incident that occurred on August 3, 2016. 

 
The SAC has not addressed the court’s question about the emotional distress alleged as 

part of plaintiff Taylor’s damages for concealment, but the court raised that question because 
Taylor alleged no other kind of damages in the FAC.  Now she has, in the form of the payments 
she was making to defendant YMCA of $240/month.  Plaintiffs have adequately pleaded 
damages caused by the concealment now. 

  

 9.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS. WILKINS 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION OF 
DOCUMENTS (Set 1)  /  FILED BY JESSICA LEE 
* TENTATIVE RULING: * 
 
Continued by stipulation to December 10, 2018, at 9:00 a.m., in Department 15.  (See minute 
order for CMC on 11/14/18.) 
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10.  TIME:  9:00   CASE#: MSC18-01192 
CASE NAME: RIOS VS. LONE TREE CONVALESCENT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
Defendant Lone Tree Convalescent Hospital, Inc.’s Demurrer to the Complaint is sustained 

with leave to amend. Plaintiffs failed to state sufficient facts to constitute a valid cause of 

action.  (Code of Civil Procedure § 430.10(e).)  Any amendment shall be filed and served on or 

before December 24, 2018. 

Background 

 Plaintiff Soledad Rios was a resident and patient of Defendant Lone Tree Convalescent 

(“Lone Tree”), a skilled nursing facility in Antioch.  Plaintiff resided at the facility from December 

27, 2017 through December 31, 2017.  Plaintiff Rios died at the age of 91 on January 22, 2018.  

Plaintiffs allege Rios’ death resulted from injuries received at the Lone Tree.   

    At the time of her admission, Rios was known to be at risk for falls due to her 

weakness and other conditions. Despite this knowledge, Lone Tree failed to prepare an 

adequate and appropriate care plan to address Rios’ known risk for falling.  Plaintiffs allege 

Defendant’s failure to provide adequate care to Rios was part of a well-established policy and 

pattern at Lone Tree to save money and increase profits. Plaintiffs filed this action alleging Elder 

Abuse and Violations of Patient’s Rights, and Wrongful Death.  

Demurrer 

  Defendant demurs to the First Cause of Action for Elder Abuse on the ground Plaintiffs 
fail to plead to facts that constitute elder abuse.    
  

Defendant demurs to the Second Cause of Action for Violation of Patient’s Rights (22 Cal. Code 
of Regs. § 72527(a) on the ground Plaintiffs failed to plead facts that demonstrate any specific 
violations of the myriad of rights listed in the code regulation. 

 The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  “If the complaint states a cause of action under any theory, regardless of 
the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
The demurrer is sustained if the complaint fails to state a cause of action under any possible 
legal theory.  (Sheehan v. San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  
 
1st C/A—Elder Abuse 

 Demurrer to the Elder Abuse cause of action is sustained. 
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 Elder abuse, a statutory cause of action set forth in Welfare and Institutions Code 

section 15657, must be pled with specificity. “To recover the enhanced remedies available 

under the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple 

or even gross negligence in the provider's care or custody of the elder. [Citations.]  The plaintiff 

must prove “by clear and convincing evidence” that “the defendant has been guilty of 

recklessness, oppression, fraud, or malice in the commission of” the neglect. (Welf. & Inst. 

Code, § 15657; Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 

405.) “In short, ‘[i]n order to obtain the Act's heightened remedies, a plaintiff must allege conduct 

essentially equivalent to conduct that would support recovery of punitive damages.’ [Citation.]” 

(Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 405.) 

 According the California Supreme Court, the use of language in section 15657 and the 

legislative history, and the explicit exclusion of "professional negligence" in section 15657.2, 

make clear the Elder Abuse Act's goal was to provide heightened remedies for “acts of 

egregious abuse" against elder and dependent adults.  Only these egregious acts were intended 

to be sanctioned under section 15657. (Delaney v. Baker (1999) 20 Cal.4th 23, 35.)       

 Defendant argues that Plaintiffs have failed to allege facts sufficient to state a cause of 

action for elder abuse on three grounds: (1) Plaintiffs failed to allege facts sufficient to constitute 

statutory neglect, (2) Plaintiffs failed to allege facts sufficient to constitute recklessness, 

oppression, malice, or fraud, and (3) Plaintiffs failed to allege corporate ratification.   

Failure to Allege Facts Establishing Statutory Neglect 

  Defendant demurs on the ground Decedent Rios’ single fall does not establish neglect. 

After she was found, possibly within 20 minutes, she was taken immediately to the emergency 

care.  

 “Neglect" is defined at Welfare & Institutions §15610.57.  It states in part: 

(a)  "Neglect" means either of the following: 

(1)  The negligent failure of any person having the care or custody of an 

elder or a dependent adult to exercise that degree of care that a reasonable 

person in a like position would exercise. 

 *** 

(b)  Neglect includes, but is not limited to, all of the following: 

(1)  Failure to assist in personal hygiene, or in the provision of food, 

clothing, or shelter. 

(2)  Failure to provide medical care for physical and mental health needs. 

No person shall be deemed neglected or abused for the sole reason that he or 
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she voluntarily relies on treatment by spiritual means through prayer alone in lieu 

of medical treatment. 

(3)  Failure to protect from health and safety hazards. 

(4)  Failure to prevent malnutrition or dehydration. 

 *** 

 “In short, neglect as a form of abuse under the Elder Abuse Act refers ‘to the failure of 

those responsible for attending to the basic needs and comforts of elderly or dependent adults, 

regardless of their professional standing, to carry out their custodial obligations.’ [Citation.]  

Thus, when the medical care of an elder is at issue, ‘the statutory definition of ‘neglect’ speaks 

not of the undertaking of medical services, but of the failure to provide medical care.’ [Citation.]”  

(Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 336.) 

   Here, the complaint failed to allege sufficient facts establishing neglect. Plaintiffs allege 

Lone Tree failed to prepare an “adequate and appropriate” care plan to address Decedent’s risk 

of falling.  This allegation does not indicate Lone Tree denied service or withheld treatment.  Not 

providing an “adequate” or “appropriate” plan indicates some treatment was undertaken, albeit 

negligently.  Plaintiffs’ allegations do not establish an intentional withhold of care.    

 Moreover, Plaintiffs have not alleged how understaffing, lack of training, of falsified 

records resulted in Decedent’s fall. The conclusory allegations are insufficient.  There are no 

allegations how the lack of training resulted in Decedent’s fall or how understaffing caused 

Decedent’s fall. 

Failure to Allege Facts Demonstrating Recklessness 

 Defendant asserts Plaintiffs failed to allege facts sufficient to constitute recklessness, 

oppression, malice, or fraud.  The court agrees.  There are no facts showing Lone Tree’s failure 

to implement fall prevention procedures resulted from a conscious decision to deliberately 

disregard the risk of harm to Rios.   

 “Recklessness involves ‘deliberate disregard’ of the ‘high degree of probability’ that an 

injury will occur’ and ‘rises to the level of a ‘conscious choice of a course of action … with 

knowledge of the serious danger to others involved in it.’ (Carter v. Prime Healthcare Paradise 

Valley LLC (2011) 198 Cal.App.4th 396, 405.)  “Recklessness, unlike negligence, involves more 

than ‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ but rather 

rises to the level of a ‘conscious choice of a course of action . . . with knowledge of the serious 

danger to others involved in it.’ (Rest.2d Torts, § 500, com. (g), p. 590.)”  (Delaney v. Baker 

(1999) 20 Cal.4th 23, 31-32.) 

  Plaintiff argues that recklessness and malice are alleged at ¶¶ 25-30. (In those 

paragraphs, Plaintiffs allege repeated instances of Defendant failures to provide needed care to 

others well before Rios’ residency.)  Plaintiffs claim these paragraphs show a policy and pattern 

at Lone Tree in failing to provide need care to save money and increase profits. Plaintiffs 
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contend the facts show despicable willful and conscious disregard of the rights and safety of 

others. 

 The Court disagrees.  Plaintiff’s inclusion of unrelated incidents in the California 

Department of Public Health Surveys, occurring prior to Rios’ residency, not involving staffing or 

fall preventions, do not state facts showing a conscious disregard of the risk to Rios in not 

providing an adequate care plan. 

 Plaintiffs’ conclusory allegations of oppression, malice and fraud are also insufficient.    

Corporate Wrongful Conduct or Ratification 

 Plaintiffs argue they have alleged facts sufficient to established abuse by the 

corporation. (Complaint, ¶ 26.)  Plaintiffs allege Lone Tree’s owners, administrators, other 

managing agents participated in the wrongful conduct by failing to properly and adequately 

supervise and train nursing staff, by authorizing or ratifying a policy of failing to provide need 

care in order to save money; and they made promises, for years, to the Dept. of Public Health 

that they knew they would not keep. 

  Plaintiffs’ allegations are conclusory.  Plaintiffs failed to identify any particular policy or 

actions taken by the owners/managing agent that affected Rios’ care, and there are no facts 

alleged demonstrating the owners’/managing agents’ intent to adopt or approve oppressive, 

fraudulent, or malicious behavior by an employee in the performance of his job duties. (See 

College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 726.)   

2nd C/A—Violation of Patient Rights (22 C.C.R. § 72527(a) 

 Demurrer to the Violation of Patient Rights cause of action is sustained. 

 In this cause of action, Plaintiffs incorporate the previous paragraphs of the Complaint 

and add this allegation:  “The acts and omissions alleged above constitute violations of patients’ 

rights within the meaning of 22 C.C.R. § 72527(a)…” (Complaint, ¶42.) 

 Defendant demurs on the ground Plaintiffs failed to allege facts sufficient to constitute a 

cause of action. Defendant notes that section 72527(a) is the opening paragraph of the 

regulation that enumerates 27 separate subsections.  Plaintiffs do not attempt to plead which of 

Decedent’s rights were violated.  Moreover, violation of patient rights’ claims is statutory cause 

of action that must be pled with specificity.   

 Although Plaintiffs identify several patients’ rights in the Opposition they alleged to have 

been violated by Defendants, none of these are stated in the Complaint.    

 Meet and Confer (CCP § 430.41)  

 The Court notes John Faulconer, counsel for Lone Tree Convalescent, filed a 

declaration claiming compliance with CCP § 430.41. However, technically, the parties have not 

complied.  There was no in-person or telephonic meeting.  If similar meet and confer efforts are 
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made in the future, the demurrer will be continued to allow the parties to meet and confer in a 

manner that complies with CCP § 430.41. 

  

11.  TIME:  9:00   CASE#: MSC18-01192 
CASE NAME: RIOS VS. LONE TREE CONVALESCENT 
HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 
FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
            Defendant Lone Tree Convalescent, Inc.’s Motion to strike portions of the Complaint is 
granted with leave to amend.  Any amendment shall be filed and served on or before 
December 24, 2018.  
 
 Pursuant to CCP §436, Lone Tree Convalescent moves to strike the following from the 
complaint: 
 

1. Page 9, ¶ 35: “Plaintiffs are entitled to recover Soledad Rios’ damages for pain and 
suffering pursuant to W.&I.C.  § 15657(b).”  

 The motion is granted.  Plaintiffs failed to allege facts sufficient to constitute elder 
abuse. 
 

2. Page 9, ¶ 36: “As a legal result of the acts and omissions alleged herein, he plaintiffs are 
entitled to an award of reasonable attorney’s fees pursuant to W.&I.C.  § 15657(a).” 

 Granted. Plaintiffs failed to allege facts sufficient to constitute elder abuse. 
 

3. Page 9, ¶ 40:  “As a legal result of the malice, oppression, and fraud herein alleged, 
plaintiffs re entitled to an award of punitive damages on behalf of Soledad Rios against 
defendants pursuant to Civil Code § 3294 and to treble punitive damages pursuant to 
Civil Code § 3345.” 
 

 Granted. Plaintiffs failed to allege facts establishing oppression, malice or fraud on the 
part of Defendant. Plaintiffs failed to allege facts supporting a prayer for punitive damages. 
 

4. Page 9, ¶ 42:  “Plaintiffs are accordingly entitled to an injunction against permitting these 
violations to continue, damages, and to costs and attorneys’ fees pursuant to H.&S.C. § 
1430(b).” 

 Granted. Plaintiffs have not alleged facts establishing violations of Patients’ Rights.  
Plaintiffs have not alleged a bases for injunctive relief, costs and attorney’s fees under this 
section. 
 

5. Page 10, line 21: “…including general damages pursuant W.&I.C.  § 15657(b).” 
 Granted. Plaintiffs failed to allege facts sufficient to constitute elder abuse. 
 

6. Page 10, lines 22-23:  “For punitive damages pursuant to C.C. § 3294 and treble punitive 
damages pursuant to C.C. § 3345.” 
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Granted. Plaintiffs failed to allege facts establishing oppression, malice or fraud on the part of 
Defendant. Plaintiffs failed to allege facts supporting a prayer for punitive damages.  
Additionally, Civil Code § 3345 applies to “redress unfair or deceptive acts or practices or unfair 
methods of competition.” (Civil Code § 3345(a).) 
 

7. Page 10, line 24: “For attorney’s fees and costs pursuant to   W.&I.C.  § 15657(a).” 
Granted.  See above. 
 

8. Page 10, line 28: “For injunctive relief.”   
Granted.  See above. 

  

12.  TIME:  9:00   CASE#: MSC18-01546 
CASE NAME: AC WASTE MANAGEMENT VS.  WASTE CONNECTIONS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of WASTE CONNECTIONS US, INC. 
FILED BY ALAMEDA COUNTY WASTE MANAGEMENT AUTHORITY 
* TENTATIVE RULING: * 
 
Parties are directed to submit supplemental briefing on the following issues: 

1) Whether as a threshold matter a document request under Government Code 
§ 41821.5(g)(2) raises a question of search and seizure,  

a. Specifically, whether the Landfill Cross-Complainants have a constitutionally 
protected privacy interest in their weight tags; 

2) Whether Government Code § 41821.5(g)(2) is an administrative search exception to the 
fourth amendment prohibition on unlawful search and seizure; 

3) Whether a document request under Government Code § 41821.5(g)(2) is analogous to a 
subpoena. 

Parties are to support their arguments with citation to case law. Citations to the allegations of 
the cross-complaint that state legal conclusions are insufficient. 

Cross-Complainants are to file a Sur-Reply addressing the above issues on or before December 
11, 2018. Cross-Defendant is to file any responsive briefing by December 18, 2019. Briefs are to 
be no more than ten pages. 

The hearing on this motion is continued to Monday January 7, 2019 at 9:00 a.m. 

  

13.  TIME:  9:00   CASE#: MSN17-0366 
CASE NAME: FERNANDEZ VS. CCC EMPLOYEES 
HEARING ON MOTION FOR AN AWARD OF ATTORNEYS' FEES 
FILED BY DEBRA FERNANDEZ 
* TENTATIVE RULING: * 
 
Pursuant to the stipulation of the parties the matter is continued to January 7, 2019 at 9:00 AM. 
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14.  TIME:  9:00   CASE#: MSN18-1856 
CASE NAME: JONNEL T. JACINTO VS. VAN THI THANH TRAN 
HEARING ON PETITION TO AMEND MARITAL CERTIFICATE TO CORRECT CLERICAL 
ERROR  /  FILED BY JONNEL TIONGSON JACINTO 
* TENTATIVE RULING: * 
 
The matter is continued to March 11, 2019 at 9:00 AM pursuant to the request of the Petitioner. 

ADD–ON 

 21.  TIME:  9:01   CASE#: MSC18-01286 
CASE NAME: DIXON VS. TESLA INC. 
HEARING ON MOTION TO COMPEL ARBITRATION & TO STAY THE CASE 
FILED BY TESLA ENERGY OPERATIONS, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to compel arbitration, brought by defendant 
Tesla Energy Operations, Inc.  The motion is opposed by plaintiffs Billy Dixon (Mr. Dixon) 
and Rose Dixon. 
 
 Defendant’s motion is denied.  Defendant shall file a responsive pleading on or before 
December 18, 2018.  The basis for this ruling is as follows. 
 
 A. Procedural History. 
 
 Plaintiffs filed their complaint on June 28, 2018.  Defendant filed its motion to compel 
arbitration on August 3. 
 
 At the initial hearing on October 1, the Court requested additional briefing, and set an 
evidentiary hearing for the presentation of live oral testimony.  The parties filed supplemental 
briefs on October 29, and responses to the supplemental briefs on November 5. 
 
 On November 15, the Court heard oral testimony from Le’James Riggins (Mr. Riggins), 
a former employee of defendant, and from Mr. Dixon.  The Court also accepted into evidence 
plaintiffs’ Exhibit 1, a declaration from the custodian of records for DocuSign, Inc.  At the 
conclusion of the evidentiary hearing, the Court set a continued hearing date of December 3. 
 
 B. Evidentiary Matters. 
 
 Defendant’s request for judicial notice, filed on August 3, is granted.  Defendant’s single 
evidentiary objection, filed on September 24, is sustained. 
 
 C. Scope of Motion. 
 
 Defendant originally sought to compel both plaintiffs to arbitrate all claims asserted in 
their Complaint.  Defendant has since acknowledged that plaintiff Rose Dixon cannot be 
compelled to arbitrate her claims.  Plaintiffs have not disputed that all three causes of action 
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asserted by Mr. Dixon must be sent to arbitration, if Mr. Dixon is found to have entered into the 
subject arbitration agreement. 
 
 D. Factual Findings. 
 
 On July 1, 2015, Mr. Riggins was physically present at the subject Richmond residence, 
which is owned by plaintiffs as joint tenants.  Mr. Riggins discussed the installation of solar 
panels with Mr. Dixon’s daughter, Vickie Simmons, who was also physically present.  
Ms. Simmons was then renting the residence. 
 
 During this discussion, Ms. Simmons called Mr. Dixon, and Mr. Riggins discussed the 
installation of solar panels with Mr. Dixon.  Mr. Dixon was initially unenthusiastic, but eventually 
Mr. Dixon orally agreed to the installation.  The Court finds Mr. Riggins to be a credible witness, 
based on his oral testimony at the evidentiary hearing, and Mr. Riggins alleged as follows in the 
declaration filed on September 24: 
 

3. That day, I spoke on the phone with who I was told was the owner of 
the property and who I understood to be Ms. Simmons’ father, Billy Dixon.  
I remember that Mr. Dixon was stand-offish at first, but that as both 
Ms. Simmons and I explained the benefits of the solar energy system, 
he seemed to come around to the idea.  He told Ms. Simmons that he 
liked the idea and that she had his blessing to have the solar energy 
system installed.  He seemed excited about it because it would result in a 
lower energy bill and would increase the value of the property. 

 
Ms. Simmons confirmed in her deposition that this summary of the phone conversation was 
accurate.  (Alfano Dec., filed on 10-29-18, Exh. “A”, depo. pp. 9-11.) 
 

The Court also finds that this summary of the phone conversation was accurate.  
The Court finds Mr. Dixon’s testimony on this point less persuasive than the testimony of 
Mr. Riggins and Ms. Simmons, although the Court does not find that Mr. Dixon has been lying 
about the matter; memory is fallible, and it is human nature that over time people come to 
remember events in a manner that favors their interests.  The conversation between Mr. Dixon 
and Mr. Riggins occurred on July 1, 2015, more than three years before defendant filed the 
pending motion and the details of the conversation became an important issue.  Further, it 
appears that no one made written notes concerning the conversation.  The Court has sympathy 
for Mr. Dixon, who appears to have been caught up in an unanticipated conflict between his 
daughter and plaintiff Rose Dixon. 

 
It is undisputed that Mr. Riggins emailed Ms. Simmons a contract, and that Ms. Simmons 

signed the contract electronically through the service known as DocuSign.  The matter is much 
less clear with regard to whether Mr. Dixon also electronically signed the contract. 

 
Mr. Riggins testified as follows in his declaration: 
 

4. Mr. Dixon was told that we would need his signature on the contract.  
I remember that Ms. Simmons had to help Mr. Dixon sign the contract 
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because he wasn’t sure how to sign through email.  I do not specifically 
remember if the contract for the solar energy system was sent to 
Mr. Dixon’s email address or if it was just sent to Ms. Simmons’ 
email address. 

 
Ms. Simmons, in her deposition, could not remember if this recitation was fully correct: 
 

Q. Okay.  Going on to paragraph 4, it states, quote, Mr. Dixon was told that 
we would need his signature on the contract. 

 
 Do you remember that taking place; that he was told he would have to 

sign? 
 
A. I actually – I thought they did that by e-mail, ‘cause I know James got his 

e-mail address.  Yeah, that – I don’t recall.  It’s been a while. 
 
Q. Okay. 
 
A. Possible could have happened. 
 
Q. That paragraph goes on to state, I remember that Ms. Simmons had to 

help Mr. Dixon sign the document because he wasn’t sure how to sign 
through e-mail. 

 
 Do you remember helping your dad sign? 
 
A. Yes. 
 

(Alfano Dec., filed on 10-29-18, Exh. “A”, depo. p. 11.)  Defendant did not offer deposition 
testimony showing how Ms. Simmons ‘helped’ Mr. Dixon electronically sign the document. 
 
 At the evidentiary hearing, Mr. Riggins was still uncertain as to whether the contract 
was sent to Mr. Dixon at Mr. Dixon’s email address, or was only sent to the email address 
of Ms. Simmons.  Mr. Riggins thought that the contract may have been sent to Mr. Dixon 
at Mr. Dixon’s email address.  However, plaintiffs’ Exhibit 1, entered into evidence at the 
evidentiary hearing, shows that the contract was only sent to the email address of 
Ms. Simmons.  (See also, Blair Dec., filed on 10-29-18, Exhs. “A” and “B”.)  Mr. Riggins 
did not offer testimony concerning how Ms. Simmons ‘helped’ Mr. Dixon electronically sign 
the document. 
 
 Mr. Dixon, both in his declarations and in his oral testimony, vehemently denies 
receiving the contract at his email address, electronically signing the contract, or authorizing 
Ms. Simmons to sign the contract. 
 
 Having weighed this evidence, the Court finds that the contract was not sent to Mr. Dixon 
at his email address, and that Mr. Dixon did not himself electronically sign the contract.  If that 
had happened, defendant presumably would have been able to offer more persuasive evidence 
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of the fact.  (See, Evid Code, § 412;  Ellis v. Toshiba America Information Systems, Inc. (2013) 
218 Cal.App.4th 853, 885-886.)  For example, if Mr. Riggins emailed the contract to Mr. Dixon at 
Mr. Dixon’s email address, why did defendant fail to provide a copy of the email?  Further, 
defendant has never explained how Ms. Simmons could have ‘helped’ Mr. Dixon electronically 
sign the contract, given that Mr. Dixon was not physically present and the contract was not sent 
to Mr. Dixon’s email address. 
 
 The Court further finds that the most reasonable and likely explanation of what occurred 
is as follows: (1) Mr. Dixon orally authorized Ms. Simmons to electronically sign the document 
on his behalf; (2) the contract was sent to the email address of Ms. Simmons a second time for 
this purpose, and; (3) Ms. Simmons signed on her father’s behalf.  This is the nature of the ‘help’ 
that Ms. Simmons provided. 
 
 Finally, the Court finds there is no evidence that, in the July 1, 2015 telephone 
conversation between Mr. Dixon and Mr. Riggins, Mr. Dixon was advised that the contract for 
the installation of solar panels contained an arbitration clause.  Mr. Dixon could reasonably 
assume that the contract would contain the terms that were orally discussed, but he was never 
put on notice that claims under the contract would have to be arbitrated. 
 
 E. Legal Findings. 
 
 As the Court stated in its interim ruling of October 1, the issue of whether the parties 
entered into an arbitration agreement is an issue that the trial court must always decide.  
(9 USCS § 4 [if there is a dispute over the existence of an arbitration agreement “the court shall 
proceed summarily to the trial thereof”]; Code Civ. Proc., § 1281.2 [the court shall order 
arbitration “if it determines that an agreement to arbitrate the controversy exists”].  See, 
Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 416 [fraud in the 
execution must be decided by the trial court]; Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 
781, 787 [“[t]here is a strong public policy favoring contractual arbitration, but that policy does 
not extend to parties who have not agreed to arbitrate”]; Ruiz v. Moss Bros. Auto Group, Inc. 
(2014) 232 Cal.App.4th 836, 841-846 [arbitration denied based on weakness of evidence that 
agreement was electronically signed].) 
 
 The Court further notes that the issue of whether Mr. Dixon actually signed the subject 
contract is not necessarily dispositive.  California law holds that, in some situations, an unsigned 
writing may constitute a binding arbitration agreement.  (See, Harris v. TAP Worldwide, LLC 
(2016) 248 Cal.App.4th 373, 384 [finding that employee accepted unsigned arbitration 
agreement by working with notice of the agreement].  See also, Craig v. Brown & Root (2000) 
84 Cal.App.4th 416, 420-422.)  Federal law is in accord.  (See, Genesco, Inc. v. T. Kakiuchi & 
Co. (2d Cir. N.Y. 1987) 815 F.2d 840, 846 [“while the Act requires a writing, it does not require 
that the writing be signed by the parties”].  See also, First Citizens Municipal Corp. v. Pershing 
Div. of Donaldson, Lufkin & Jenrette Sec. Corp. (N.D. Ga. 1982)  546 F.Supp. 884, 887-888, 
and cases there cited.) 
 
 What is crucial is that the party against whom arbitration is sought knowingly agreed to 
arbitrate.  On this point, the Court finds the Metters decision to be the most closely analogous 
and helpful precedent. (See, Metters v. Ralphs Grocery Co. (2008) 161 Cal.App.4th 696.) 
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In Metters, an employee sued his employer for racial discrimination and harassment in 

violation of the California Fair Employment and Housing Act.  The employer moved to compel 
arbitration, claiming the employee had entered into a binding arbitration agreement when he 
filled out a dispute resolution form.  The trial court denied the employer’s motion, finding there 
was no meeting of the minds and therefore no valid arbitration agreement. 
 

The Court of Appeal affirmed the order denying the motion to compel arbitration.  
The court concluded that the record contained substantial evidence to support the trial court's 
finding that there was no valid agreement to arbitrate the employee’s discrimination claim, 
reasoning in part as follows: 
 

Ralphs relies on the general rule that “ordinarily one who signs an 
instrument which on its face is a contract is deemed to assent to all its terms.  
A party cannot avoid the terms of a contract on the ground that he or she failed to 
read it before signing. [Citations.]”  (Marin Storage & Trucking, Inc. v. Benco 
Contracting & Engineering, Inc. (2001) 89 Cal.App.4th 1042, 1049 [107 Cal. Rptr. 
2d 645].) This is so even where the contracting party relied on 
misrepresentations by the other party that it was not necessary to read the 
contract before signing.  “[O]ne party's unreasonable reliance on the other's 
misrepresentations, resulting in a failure to read a written agreement before 
signing it, is an insufficient basis, under the doctrine of fraud in the execution, for 
permitting that party to avoid an arbitration agreement contained in the contract.”  
(Rosenthal v. Great Western Financial Securities Corp. (1996) 14 Cal.4th 394, 
423 [58 Cal. Rptr. 2d 875, 926 P.2d 1061].) 

 
But if the one who signs the instrument is unaware of the contractual 

provisions, he cannot be said to have agreed to them.  Thus, “[a]n exception to 
[the] general rule exists when the writing does not appear to be a contract and 
the terms are not called to the attention of the recipient.  In such a case, no 
contract is formed with respect to the undisclosed term. [Citations.]”  (Marin 
Storage & Trucking, Inc. v. Benco Contracting & Engineering, Inc., supra, 89 
Cal.App.4th at pp. 1049–1050.)  In Windsor Mills, Inc. v. Collins and Aikman 
Corp. (1972) 25 Cal. App. 3d 987 [101 Cal. Rptr. 347], the court found an 
arbitration provision unenforceable because it was buried in small print on the 
reverse side of a form on which a carpet manufacturer acknowledged receipt of 
yarn shipments from the yarn distributor.  The court found an offeree was not 
bound by “inconspicuous contractual provisions of which he was unaware, 
contained in a document whose contractual nature is not obvious. [Citations.]  [¶]  
This principle of knowing consent applies with particular force to provisions for 
arbitration.”  (Id. at p. 993.) 

 
Here, the trial court found the dispute form did not look like a contract and 

did not alert Metters that he was agreeing to binding arbitration.  It was entitled 
“Notice of Dispute & Request for Resolution.”  According to Metters's declaration, 
he was told to fill out the form in order to submit his dispute for resolution.  He 
had tried telephone calls to both Franco and the company president; neither had 
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produced results.  The letters he received from Franco as well as his 
conversation with her strongly suggested the form was the only vehicle by which 
he could have his claims reviewed, and no one told him if he did so, he would 
automatically agree to arbitration.  [Emphasis added.] 

 
(Metters, supra, 161 Cal.App.4th at 701-702.) 

  
 In the case at bar, Mr. Dixon may well be estopped from asserting the lack of his own 
signature on the subject contract, with regard to the matters that he orally agreed to: the 
installation of the solar panels, the electricity rate, the term of the agreement, etc.  But there is 
no evidence that Mr. Dixon was ever put on notice that he would also be agreeing to arbitrate 
any disputes that might arise under the contract. 
 
 In Metters, the Court found the arbitration agreement unenforceable even though the 
plaintiff had physical possession of the written document containing the agreement and 
physically signed that document.  In the case at bar, the facts are even more striking: there is 
simply no evidence that Mr. Dixon was ever sent the subject contract, by email or in any other 
manner, and there is no evidence that the existence of the arbitration clause within the contract 
was ever called to Mr. Dixon’s attention before defendant brought the pending motion to compel.  
Accordingly, the Court finds that the arbitration clause is not binding on Mr. Dixon, and that this 
action should proceed. 

 

22.  TIME:  9:01   CASE#: MSC18-01286 
CASE NAME: DIXON VS. TESLA INC. 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The CMC is continued to February 6, 2019 at 9:00 AM. 

 

 


